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CIVIL PROCEDURE (REPRESENTATIVE PROCEEDINGS) BILL 2021 
Consideration in Detail 

Resumed from 27 October. 

Clause 14: Situation of fewer than 7 group members — 
Debate was interrupted after the clause had been partially considered. 

Mr P.J. RUNDLE: Mr Acting Speaker, I wish to inform you that the member for Moore is making his way back 
to the chamber. 

Mr D.R. Michael: You could ask the Attorney General to explain this clause. 

The ACTING SPEAKER (Mr D.A.E. Scaife): Attorney General, I believe the member for Roe is asking for an 
explanation of clause 14. 

Mr P.J. RUNDLE: If the Attorney General would not mind, that would be very much appreciated. 

Mr J.R. QUIGLEY: Member for Moore, welcome. Thank you. 

This came up in the briefing of the opposition, so I am able to give a pretty full explanation. Clause 14 provides 
that if at any stage of a representative proceeding it appears likely to the court that there are fewer than seven group 
members, the court may, on such conditions, if any, as it thinks fit, order that the proceedings continue under this 
act, or order that the proceedings no longer continue under this act. The bill, like the equivalent legislation in other 
jurisdictions, leaves this at the court’s discretion so that it may best address the circumstances of each case. Ultimately, 
the court may also make any order it thinks appropriate or necessary to ensure that justice is done in the proceedings. 

This bill provides enough flexibility to allow the court to manage representative proceedings even if the circumstances 
may change; for example, if a representative party settles its own claim against the defendant, which it can do with 
leave of the court, the court may also give the person leave to withdraw as the representative party and make an 
order substituting another group member as the representative party—see clause 24(1), (2) and (3). Ultimately, the 
court will be guided by common-law principles when deciding the future of a claim. It is not otherwise constrained 
by legislation regarding things that it must or must not consider. It may consider a variety of factors such as the 
stage of the proceedings, the reasons for the group member or members dropping out, and the use of the court’s 
resources in effectively rehearing separate actions. For example, if the court had heard 90 per cent of the claim with 
seven group members, including the representative party, before one of the group members withdrew, the court 
may be persuaded to hear the rest of the claim as the representative proceeding notwithstanding the fact that there 
would now be fewer than seven group members, given the cost to both the court and the parties of the different course 
of action. Secondly, if a claim has the required seven group members and one passes away at some point during the 
proceedings, the court may decide that it is in the interests of the remaining six members to proceed with the claim. 
If a claim has only recently commenced and the number of group members falls below seven—because, for instance, 
five of the group members choose not to proceed with an action for personal reasons—the court may determine that 
it would be more appropriate that the remaining two group members simply bring individual proceedings. I hope 
that assists the member. 

Clause put and passed. 
Clause 15: Distribution costs excessive — 
Mr R.S. LOVE: Apologies if I was a bit late. I was looking at the order of business and I understood that this 
would be happening after question time. I was downstairs listening to some very aggrieved people about the recent 
results of that trial in Geraldton. 
This clause refers to distribution costs being excessive. Clause 15(2) refers to what will happen in the event of the 
court determining that the costs of distribution—the costs of identifying group members and distributing amounts to 
them—would be excessive. I take it that what we are talking about here is not the actual amount of money that will 
be distributed but the amount of money that will be required to be spent as part of the process to enable the distribution. 
Is that correct? 
Mr J.R. QUIGLEY: Yes, that is correct, member. 
Mr R.S. LOVE: If we turn again to clause 15(2)(a), it says that the court may, by order, “direct that the proceeding 
no longer continue under this Act”. Therefore, in the event that the court rules that the proceeding no longer continue 
under this act, does that imply that the court could move to some other process or would the whole matter fall away? 
Mr J.R. QUIGLEY: That is right; the representative proceedings would fall away, but an individual plaintiff 
could institute their own action. Because of this provision and the cost burden of distribution, the representative 
proceedings would cease, but any particular person in that group would still be able to bring a single action. 
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Mr R.S. LOVE: Attorney General, at what point in the proceedings would this be a decision that a court would 
make? Surely if we were coming towards the end of a lengthy court case in which matters of fact had been determined 
and matters of injury et cetera had been assessed, would it be too late to actually use this or would this be something 
that the court may determine at any point during the proceedings? 
Mr J.R. QUIGLEY: I do not want to be evasive, but that would turn on the particular aspects of the case, because 
it says in the preceding section “in the court’s absolute discretion”. The court would have to look at all the relevant 
facts. I could not, here at the ministerial table during consideration in detail, hypothesise all the possibilities that 
might confront a court. But the parties would likely be represented and the court would take into account the proper 
considerations. But I cannot foreclose on the court’s decision by giving a list of those circumstances and in any way 
fetter the court’s absolute discretion to manage the matter. 

Clause put and passed. 
Clause 16: Discontinuance of proceedings in certain circumstances — 
Mr R.S. LOVE: This clause also refers to the discontinuance of a proceeding under certain circumstances. I was 
wondering whether the Attorney General could please detail why this clause is necessary? In addition, clause 16(1)(b) 
allows for discontinuance of the proceedings if — 

all the relief sought can be obtained by means of a proceeding other than a representative proceeding 
under this Act … 

Does this mean that other legislation supersedes this? Is there a list of other acts currently in place that would facilitate 
the use of clause 16(1)? 
Mr J.R. QUIGLEY: The court will have powers in the proposed framework in the bill that allows the court to 
address the issue relating to the adequacy of the representative plaintiff when required. Clause 16 allows a proceeding 
to be discontinued as a class action if it is inappropriate that it continue. Clause 21 enables a court to substitute an 
inadequate representative plaintiff on behalf of an application by a class of members, and this has been further 
expanded to “if it is in the interests of justice to do so”. Clauses 18 and 19 provide for subgroups and individual 
questions to ensure that all class members are addressed in the proceedings, and clause 34 gives the court broad 
power to make any order to ensure that justice is done in the proceedings. 
Secondly, the Victorian Law Reform Commission considered this issue in its group proceedings report 2017 and 
took a different approach to address the issue. The Victorian Law Reform Commission noted that the court has the 
power to substitute a representative plaintiff under section 33 of the Victorian Supreme Court Act only when a class 
member applies for this to happen. The Victorian Law Reform Commission considered that the court should have 
express power to remove an inadequate representative plaintiff of its own motion. The Victorian Law Reform 
Commission preferred this approach, as an own-motion power would allow a representative plaintiff and their lawyers 
to be replaced without discontinuing the proceedings when deemed appropriate by the court. The recommendation, 
however, has not been implemented in Victoria. 
Finally, in order to maintain consistency and uniformity with the majority of other jurisdictions, the bill does not 
include the New South Wales and Queensland provisions. The Law Reform Commission of Western Australia noted 
that the New South Wales provision has only limited judicial consideration and is relatively untested. Additionally, 
the Law Reform Commission of Western Australia noted — 

… the principal rationale for the opt-out device … as a result of economic and non-economic barriers, 
are unable to take positive steps to be included in a representative action (that is, to opt-in), are not deprived 
of access to our legal system.  

These are individuals who are most likely to be harmed by the implementation of the closed system—that is, when 
someone has to apply to go in. 
Clause put and passed. 
Clause 17 put and passed. 
Clause 18: Determination of issues where not all issues are common — 
Mr R.S. LOVE: This clause deals with the establishment of subgroups of the main representative group. A person 
may be selected from the representative group to be a subgroup representative. I take it that that person has to be 
part of the original representative group; it cannot be someone else. If it were found that the original matter would 
no longer continue under some of the conditions that we have previously spoken about, would the subgroup be 
able to continue or would that matter be discontinued automatically? 
Mr J.R. QUIGLEY: Clause 18 is designed to eliminate so far as possible the need for multiple proceedings. Due 
to the requirements of clause 6(1), all group members will necessarily have claims in respect of, or that arise out 
of, the same or related circumstances and that give rise to a substantial issue of law or fact. However, when there are 
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also particular issues common to only some group members, clause 18 provides a mechanism for ensuring so far as 
possible that the representative proceedings should finally dispose of the claims by all group members, and the court 
can appoint a representative from that subgroup to continue the action. 
Mr R.S. LOVE: I am sorry, but the Attorney General lost me there—it is very easy to do with these matters! I am 
not that familiar with the processes. Is the Attorney General saying that the subgroup could in fact survive, as indeed 
I think it should? Clause 18(3) says that the subgroup representative party, not the representative party, is liable 
for costs associated with the determination of that issue. Would it in effect almost be a separate action on its own, 
as it would have a cost determination and a base of its own? 
Mr J.R. QUIGLEY: Yes, but the subgroup can continue if the court recognises the validity of the subgroup’s 
continuing claim. 
Mr R.S. LOVE: Is there any concern that a practice may develop, or has there been any history of a practice 
developing, whereby some of the steers are cut out of the mob, so to speak, and little subgroups are started as a tactic 
to try to avoid the full case? I am talking here about the respondent’s actions. Is there a concern that a defending party 
might try to separate a subgroup and in that way sort of divide and conquer the groups? 
Mr J.R. QUIGLEY: I have just checked. There is no history of this as an issue in the other jurisdictions, and other 
jurisdictions have reviewed the act and how it is operating. This has not been raised as an issue, because the member 
should not forget that we are substantially copying part IVA of the Federal Court of Australia Act, which has been 
adopted in New South Wales and Victoria. 
Mr R.S. Love: And it is not something that has manifested as a problem in those 30-odd years? 
Mr J.R. QUIGLEY: It is not something that has raised its head as an issue. 
Clause put and passed. 
Clauses 19 to 22 put and passed. 
Clause 23: Settlement and discontinuance of representative proceeding — 
Mr R.S. LOVE: This is coming to the end of the action, so to speak. Clause 23(2) says — 

If the Court gives such an approval, it may make such orders as are just with respect to the distribution of 
any money paid under a settlement or paid into the Court. 

Can the Attorney General explain the process of making sure that the settlements are adhered to and that the individual 
amounts are fair? I go back to the example of the peanut butter case that I raised during my contribution to the second 
reading debate. Each recipient would have got a different amount of money. Is there some sort of process to ensure 
that the settlement is distributed within the spirit of the judgement of the court, or is this not the right time to ask 
that question? 

Mr J.R. QUIGLEY: No, this is the right time; we are making the law. For the protection of group members, 
clause 23 of the bill provides that the court’s approval must be obtained before representative proceedings can be 
settled or discontinued to make sure that there is a proper settlement for all group members. The equivalent provision 
is section 33V of the Federal Court of Australia Act. It has come under some criticism from academic commentators 
due to the fact that it contains no guidance or criteria that a court should take into account when deciding whether 
to approve a settlement or the discontinuance of an action. There is no guidance in that regard. Similarly, clause 23 
does not provide that guidance to the court. 

The Law Reform Commission of Western Australia considered this issue and recommended that the Federal Court act 
provision be adopted in any event for two reasons: firstly, in order to maintain uniformity with other jurisdictions, and 
the other jurisdictions have identical provisions to this; and, secondly, due to the fact that the principles to be applied 
in approving the settlement and discontinuance are relatively well settled at law. In addition, the significant body of case 
law surrounding the settlement and discontinuance is supplemented by the Federal Court’s Practice note CM 17, which 
has now been replaced with the Class actions practice note (GPN-CA). The content of any practice notes developed 
to support the new representative proceedings regime contained in this bill will be a matter for the Chief Justice and 
the Supreme Court to settle. I have a copy of the representative practice note for class actions available. 

Mr R.S. Love: Could that document be tabled? 

Mr J.R. QUIGLEY: I am happy to table it. It is available online. I am tabling the Federal Court of Australia’s 
Class actions practice note (GPN-CA), to which I referred in my answer. I hand it to the attendant for tabling. 

[See paper 749.] 

Clause put and passed. 

Clause 24 put and passed. 

https://www.parliament.wa.gov.au/publications/tabledpapers.nsf/displaypaper/4110749ae92de36a4bd11e1b4825877d0004d971/$file/tp+749+(2021).pdf
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Clause 25: Notice to be given of certain matters — 

Mr R.S. LOVE: This clause about notice to be given of certain matters is in part 3 of the bill. Is this standard sort 
of language for a provision of such a notice? I assume it is mirrored in other legislation. 

Mr J.R. QUIGLEY: As I said, this was all lifted out of part IVA of the Federal Court of Australia Act; and, yes, 
it is mirrored across the other jurisdictions. I particularly note that clause 25(5) provides that — 

The Court may, at any stage, order that notice of any matter be given to a group member or group members. 

Subclause (6) provides — 

Notice under this section must be given as soon as practicable after the happening of the event to which 
the notice relates. 

In that and all regards, it mirrors the provisions of other jurisdictions to keep uniformity. 

Clause put and passed. 

Clause 26 put and passed. 

Clause 27: Determination of proceedings — 

Mr R.S. LOVE: This is a very weighty matter to be deciding on a Thursday afternoon! 

I propose to discuss part 4, “Judgment”, and then roll through, I guess. The Attorney General has spoken already 
about the matter we raised, and he has just given me this practice note on how proceedings are determined. This 
is about the judgement and setting up of funds for the distribution of money from the court order that would be 
given, and about the period it takes to distribute it. I want to go through a couple of bits in this whole part, if I can. 
Clause 28 provides for funds to be distributed. Who will administer the notification process for the persons? Will 
the Department of Justice do it? 

Mr J.R. QUIGLEY: I thought we were doing clause 27, but we are doing clauses 27 and 28. 

Mr R.S. Love: If you don’t mind, can we talk about this judgement piece, then I will be happy to roll through them? 

Mr J.R. QUIGLEY: Clause 28 provides for administration of the fund, but first of all, clause 27(2) provides — 

In making an order for an award of damages, the Court must make provision for the payment or distribution 
of the money to the group members entitled. 

So, the court must make that provision. 

Clause 28 refers to the terms for making that provision. Clause 27(3) provides — 

Except when approving a settlement, the Court is not to make an award of damages in an aggregate amount 
without specifying amounts awarded in respect of individual group members unless a reasonably accurate 
assessment can be made of the total amount to which group members will be entitled under the judgment. 

That would have happened in the peanut butter case. A particular submission would not have been made in relation 
to the member’s daughters; the court would have been reasonably satisfied with an accurate assessment of the total 
amount that group members can be entitled. 

Clause 27(4) provides — 
Where the Court has made an order for the award of damages, the Court may give such directions (if any) 
as it thinks just in relation to — 

(a) the manner in which a group member is to establish their entitlement to share in the damages; and 

(b) the manner in which any dispute regarding the entitlement of a group member to share in the 
damages is to be determined. 

The court could make those orders at the time of the settlement. I will wait for the passage of this clause before 
commenting on clause 28, if I may. 

Clause put and passed. 
Clause 28: Fund for distribution of money — 
Mr R.S. LOVE: I think we have already raised the issue of the nomination of the persons for the fund. Regarding 
how the fund will be administered, clause 28(2) states — 

The costs of administering a fund are to be borne by the fund, or by the respondent in the representative 
proceeding, as the Court directs. 
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In overseeing all the administration et cetera, will there be costs to the state or to the court? Will funding need to 
be provided to ensure that these processes can get underway as far as the administration goes? 

Mr J.R. QUIGLEY: There will not be a cost to the state or the court other than, under clause 27(4), if a party 
makes an application to the court about a particular distribution, obviously the court would become involved again. 
Clause 28 contemplates the appointment of someone to manage the distribution of the funds, and that will be someone 
acting for and on behalf of the group. However, if there is a dispute within the group about the entitlement, they 
can go back to court and seek further orders. 
Mr R.S. LOVE: Can the Attorney General tell me why six months has been chosen as the distribution period? Is 
that something that has been canvassed as appropriate or is it simply because it is already in other legislation? It seems 
to be a fairly short period in some ways, although someone desperately waiting for money might think it is a long 
time. I wonder why six months is the chosen time. 

Mr J.R. QUIGLEY: The wording of the clause, as we see, is not less than six months, so it will give everyone at 
least six months to make a submission to the person administering the funds. We do not want them to rush it through 
before other members of the group. For example, in the case involving the member’s family, which he cited in his 
contribution to the second reading speech, if they were to say, “That’s not fair for a contaminated peanut butter 
sandwich; we want more”, there has to be sufficient time to make the recommendation. Once again, “no earlier 
than 6 months” mirrors what is in the other jurisdictions as a fair time for everyone to get their submission in. 

Mr R.S. LOVE: In setting up the fund, the amount of money put into the fund will be calculated by some sort of 
assessment based on the level of damage to all the group members at that point. How is it determined what should 
go into the fund if we are to go through a six-month assessment period of understanding what each fund member 
will be entitled to? 
Mr J.R. QUIGLEY: The striking of damages will be a decision for the court. I could not here foreclose on the 
court’s discretion in that regard. If I go to the Ash Wednesday bushfires in Victoria, for example, I think the court 
determined that a lump sum in the order of $88 million would go into the fund. However, the court was looking at 
the totality of damages from the Ash Wednesday bushfires in Victoria. It made a determination. The court will make 
a determination, as it does in ordinary damages cases, having regard to the extent of the damage. 

Mr R.S. LOVE: Thank you. I understand that, but if there is some backwards and forwards about each claim, there 
can be no lift to the actual cap, so, if you like, it is a case of robbing Peter to pay Paul within the fund. If a person 
gets a 20 per cent uplift on what it was first considered they would receive, by necessity, that must come out of the 
payment to other people. Is that how it will operate? Will there be no ability to go back and increase the total amount 
if it is found to be inadequate after each of those reviews? 
Mr J.R. QUIGLEY: Yes, essentially that is correct because that comes under part 4 on judgement. Clause 27(4) 
states — 

Where the Court has made an order for the award of damages, the Court may give such directions … as 
it thinks just in relation to — 

(a) the manner in which a group member is to establish their entitlement … 
That is, what they have to do in going to the fund, what they have to prove in going to the fund and the manner in 
which that is done, and — 

(b) the manner in which any dispute regarding the entitlement of a group member to share in the 
damages is to be determined. 

But it is a share of the damages that the court has then awarded, not increasing the overall damages. 
Clause put and passed. 
Clause 29 put and passed. 
Clause 30: Bringing of appeal as representative proceeding — 
Mr R.S. LOVE: Clause 30(1) allows for an appeal process from a judgement of the court. Why is it necessary to 
include this clause in the legislation? 
Mr J.R. QUIGLEY: The group or representative party on behalf of the group may conclude that the judge was 
wrong in law, for example, on the question of liability. Does every group member then have to bring an individual 
appeal or can the group, through a representative, institute and maintain the appeal? This just provides that what 
has happened at first instance can continue at the appellate stage—that is, that there be a representative on behalf of 
the group that can maintain an appeal. For example, if the court had found that the company owning the transmission 
wires in Victoria was not liable for a fire but there was a contention by the group that it was, we must be able to 
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replicate the appeal on the same basis as the trial at first instance—that is, as a group proceeding. Once again, this 
replicates the provisions in the other jurisdiction. 
Mr R.S. LOVE: I draw attention to subclause (4) which states — 

A group member or sub-group member cannot opt out of a representative proceeding that is an appeal 
proceeding. 

In other words, if a judgement has been made—they may have been waiting years for the judgement or they may 
have very poor health—they may wish to accept the judgement, but if another person, the representative person, 
determines that they will appeal, I cannot opt out. Why is that provision necessary? In some ways would it not be 
more just and fair to allow a person who was happy with the original settlement to simply stay with that settlement, 
assuming that it was not universally agreed that they should all seek appeal? 
Mr J.R. QUIGLEY: Clause 30 makes it clear than an appeal under the act from a judgement of the court in 
a representative proceeding may be brought by a representative party as a representative proceeding. The member for 
Moore and I agree on that because we have just discussed that. When the appeal relates only to issues common to the 
claims of subgroup members, it may be brought by the subgroup representative’s party that represent the proceeding 
on behalf of the subgroup members. In an appeal in respect of the determination of an issue that relates only to the 
claim of individual group members, the parties are to be that group member and the respondent. The clause provides 
also that in an appeal by the respondent from the judgement generally, the parties are the respondent to the 
representative party as representing group members, and in an appeal from the judgement to the extent that it relates 
to issues common to the subgroup members, the respondent and the subgroup representative party as representing the 
subgroup members. Provision is made to enable a group member or subgroup member to bring an appeal where the 
representative party or subgroup party does not bring an appeal within the time provided. An individual member of 
the subgroup has the opportunity — 
Mr R.S. Love: They can opt in, or they can commence the proceeding, but they can’t opt out. 
Mr J.R. QUIGLEY: But they cannot opt out of the appeal; a member of the group cannot opt out. 
Mr R.S. LOVE: Yes, that is the reading I have of it. If they are already quite happy, can the Attorney General 
illustrate to me the rationale for not allowing that person to opt out? Given that some of these might be quite 
distressing circumstances whereby people may have been waiting for a considerable length of time for relief and 
they may actually be under some time imperative—they may be ill or they may need to move on quickly—would 
it not be better to allow an opt-out of an appeal in those circumstances? 
Mr J.R. QUIGLEY: That is the nature of representative proceedings. At first instance, at trial, an individual can 
opt out; they do not have to opt in. However, once the matter goes on appeal, the subgroup member cannot opt 
out. It is an appeal against the judgement of which they have not opted out of. They have not opted out of those 
proceedings, so they were part of the judgement. 
Mr R.S. Love: But presumably they may be happy with the results. 
Mr J.R. QUIGLEY: That is the nature of representative class actions—there is good and there is bad. They get 
a judgement, but it is part of a representative action. If it goes on an appeal, they cannot opt out at that stage. They 
can opt out earlier. 

Clause put and passed. 

Clauses 31 to 35 put and passed.  

Clause 36: Abolition of torts of maintenance and champerty — 
Mr R.S. LOVE: This clause is pretty straightforward. Subclause (2) states — 

This section does not affect any of the following — 

(a) a cause of action in tort for maintenance or champerty that accrued before the day on which this 
section comes into operation; 

(b) a rule of law as to the cases in which a contract is to be treated as contrary to public policy or as 
otherwise illegal. 

I take it from subclause (2)(b) that there is still oversight to ensure that the terms of financing an agreement is acceptable 
in some way to public policy or is otherwise legal. What is the difference between the operation of the torts as they 
were understood and the operation of subclause (2)(b)? 

Mr J.R. QUIGLEY: I thought the member for Moore gave a pretty good dissertation on champerty and maintenance 
during his second reading contribution. This provision is included in the bill because, as the member noted, the 
Law Reform Commission in its maintenance and champerty report was of the view that there was merit in including 
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such a provision to repeal those two torts. Firstly, the provision underscores the legitimacy of the court’s role in 
scrutinising funding agreements, providing a safeguard to balance the torts’ abolition and addressing concerns about 
the control of any action by a third-party funder. Secondly, based on the experience of other Australian jurisdictions, 
legislation in this fashion will not prevent plaintiffs from accessing litigation funding to support them. 

Thirdly, including such a provision will ensure that Western Australia is consistent with all other jurisdictions. 
Champerty and maintenance could almost be described as the business model of litigation funders, and it has been 
going on for years and years. There are law firms that have litigation funders; there are big public companies like 
IMF Australia that fund people’s actions. Technically, I suppose all of this is against the prohibition of champerty 
and maintenance. We are the last jurisdiction to eliminate it, and the Law Reform Commission is recommending 
that it goes. But the court, at all times, must have supervision over the funding of actions. This is a separate issue from 
representative class actions, but I note that the federal Attorney-General, Hon Senator Michaelia Cash, is currently 
consulting with the states about legislation around corporations law and litigation funding, as to how much the 
litigation funders should be able to get out of these actions. 

Mr R.S. Love: As a result of the joint standing committee? 

Mr J.R. QUIGLEY: Correct. I stand corrected; it is the federal Treasurer, Hon Josh Frydenberg, who is looking 
at this issue. I understand there was some consultation going on. I wrote back to the federal government to say that 
there was insufficient consultation because there are some Constitutional questions involved in all this, but it was 
the federal Treasurer who introduced a bill in this space yesterday in the federal Parliament. That is not in relation 
to representative class actions; it is in relation to the funding of them. 

Mr R.S. LOVE: I thank the Attorney General. That ties in very neatly with my next question. This provision abolishes 
those torts in all actions, not just representative actions. Does that mean that clause 36(2)(b) is not restricted only 
to representative proceedings, but provides for any proceedings? Is that the case? 

Mr J.R. QUIGLEY: With the abolition of the torts of champerty and maintenance, they disappear as torts in 
Western Australia; they are repealed as torts in relation to not only representative class actions, but all actions. 
However, we are not abolishing the rule of law that enables the court to oversee, in the public interest, the funding 
of actions before it. 

Mr R.S. LOVE: Are there similar provisions in other states that have abolished these torts? 

Mr J.R. QUIGLEY: That is correct, member. 

Mr R.S. LOVE: Given that some other states have already abolished these torts, have any issues arisen because 
of that? 

Mr J.R. QUIGLEY: Not that we are aware of. It has not raised its head as an issue. 

Mr R.S. LOVE: That again ties in with my next question. Is there a history of these torts being acted on in recent 
times? Have any cases occurred in recent times? 

Mr J.R. QUIGLEY: They are outdated. I can recall, when I was acting for the WA Police Union, that there was 
threatened action with regard to the police union funding the court case, but it did not go anywhere; it was only 
a letter. It is so antiquated that no lawyer has ever brought an action in champerty, from my recollection. I think there 
was a case in Queensland, but I cannot recall the result. But there has not been an action in champerty or maintenance, 
from my recollection, and I have been practising since 1974. 
Clause put and passed. 
Clause 37 put and passed. 
Title put and passed. 
[Leave granted to proceed forthwith to third reading.] 

Third Reading 
MR J.R. QUIGLEY (Butler — Attorney General) [12.36 pm]: I move — 

That the bill be now read a third time. 
MR R.S. LOVE (Moore — Deputy Leader of the Opposition) [12.36 pm]: I am very pleased to see this piece 
of legislation pass the consideration in detail stage. I thank the advisers for their assistance throughout and apologise 
that the timing of the house meant that they had to go away and come back again. I am sure they can go off and 
do some very productive things for the rest of the day. I thank them very much for their assistance. 
I would also like to thank the Attorney General for answering my questions and being kind to someone who is not 
a lawyer trying to delve into these matters, and for exhibiting a deal of patience. He also put on record some important 
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aspects of the legislation as we went through. I am happy to say that the opposition will support the legislation as 
it makes its way, and I look forward to its successful transition into law during this term of Parliament. 
MR J.R. QUIGLEY (Butler — Attorney General) [12.38 pm] — in reply: I have already thanked the members 
who made contributions during the second reading debate. I rise to thank the member for Moore for his interrogation 
of the bill during consideration in detail. I would like to now turn to our discussions of some clauses yesterday in 
consideration in detail to make sure that the answers I gave are clear. 
I turn firstly to our discussions on clause 2. The member for Moore yesterday stated that it was his understanding 
that there had been a change in the commencement clause between the 2019 bill and the 2021 bill, which we have 
been debating this week. I can confirm that there is no difference between the commencement clauses in both versions 
of the bill. Both were drafted so that the rest of the legislation will come into effect on a date to be fixed by proclamation. 
This is to allow for the additional time required to prepare the rules and practice directions to support the new 
representative regime. I thought I had made that clear enough yesterday, but I just want to re-clarify that point.  
The member for Moore asked a question about matters of jurisdiction; that is, when a matter will commence in a state 
court or the Federal Court. That discussion took place yesterday under clause 6 of the Civil Procedure (Representative 
Proceedings) Bill 2021. As I said yesterday, this would ultimately turn on the facts of the case in every instance because 
it is not possible to verify in which jurisdiction a class action will commence without knowledge of the specific cause of 
action being pursued. However, to provide a general sense of the types of representative claims that arise other than in 
the federal jurisdiction, they could include breach of contract; torts, including negligence, nuisance, trespass, and 
misrepresentation; claims in equity, including breach of trust; and claims arising from state legislation. 
Finally, I want to provide some more detail for the member for Moore and the house about the concept of having 
a “sufficient interest” in a matter as discussed under clause 7 of the bill. Clause 7 is modelled on section 33D of 
the Federal Court of Australia Act 1976 and is replicated in all legislative representative proceedings regimes in 
Australia. The reference to sufficient interest is the interest in a matter that a plaintiff requires in order to have standing 
to bring a matter against a defendant. The reference to sufficient interest in section 33D, upon which clause 7 is 
modelled, was explained in Leonard Thomas Symington & Anor v Hoechst Schering Agrevo Pty Ltd & Ors (1997) 
149 ALR 261 at page 264 when His Honour Justice Wilcox noted that the evident purpose of section 33D(1) was 
to overcome the common law standing rule. In particular, Justice Wilcox stated — 

Normally a person can only bring an action for damages on his or her own behalf. If that rule was applied 
in representative proceedings, it would defeat their purpose. Section 33D(1) is designed to abrogate the 
common law rule … 

The term “sufficient interest” is then repeated in clause 7(3) to clarify that the person who has commenced the 
representative proceeding still continues to have standing and retains sufficient interest to continue the proceeding 
and appeal against a decision in the proceeding even if the person ceases to have a claim against the respondent. 
Clause 7(3) also solidifies the important role that representative plaintiffs play in representing the interests of the 
group, even when they cease to have a claim. They have obligations to the group members and need to ensure that 
the claim they run serves the interests of the group and not only their claim. I hope and trust that this additional 
information and explanation is useful to the member. 
I thank all members for their participation in the debate on this bill and I commend the bill to the house. 
Question put and passed. 
Bill read a third time and transmitted to the Council. 
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